EVICTIONS BEFORE THE ACT

Prior to PTFA, unless otherwise
restricted by local laws, lenders and
servicers acquiring properties at foreclosure
sales could simply record the deed and then
be in a position to evict either the owner or
tenant by filing an action for forcible entry
and detainer. Depending on the state law,
this was typically done by service of a notice
to leave the premises, which might require
anywhere from three to 69 or more days,
followed by the filing of the complaint.
Many tenants would learn of the
foreclosure only when they were served
with this notice. Moreover, it was very
common for tenants to pay rent to the
borrower/landlord throughout the entire
foreclosure proceeding, unaware they were
soon to be evicted and unable to recover
their security deposits.

In the past, in most instances, lenders
and servicers ignored rents and simply
focused on gaining possession of the
property after foreclosure. As hereinafter
discussed, the act will by necessity require
reconsideration of how lenders and services
will approach tenant-occupied properties
both pre- and post-foreclosure.
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ENHANCED PRE-FORECLOSURE
DUE DILIGENCE AND RISK OF
FRAUD

As previously noted, where bona fide ten-
ants occupy the property, unless an exemption
applies, under this legislation the foreclos-
ing lender may not evict the tenant until the
expiration of the lease or go days, whichever is
later. No distinction is made in the legislation
between oral and written leases. However, it
should be noted that under many state laws, a
lease for a period in excess of one year must be
in writing to be enforceable.

'The breadth and vagueness of the legisla-
tion unfortunately creates the likely prospect
of schemes between unscrupulous lawyers,
brokers, and borrowers to create sham leases
so that the borrower can either continue to oc-
cupy the foreclosed property under the guise
that it is occupied by a bona fide tenant or
extort a payment out of the foreclosing lender
as an inducement to vacate the property.

Based on the new legislation, it would
appear that servicers will now have to be far
more diligent in determining pre-foreclosure
if the property is owner or tenant occupied
and, if tenant occupied, whether the purported
lease is bona fide and the terms of any leases on

non-owner-occupied properties. At the same
time, servicers will need to remain mindful of
avoiding claims such as trespass and wrong-
ful interference with the contract between the
borrower and tenant pre-foreclosure.

LENDER/SERVICER AS LANDLORD
OR MORTGAGEE IN POSSESSION

Most forms of mortgages and deeds
of trust include an assignment of rents
provision under which the lender and its
successors and assigns are granted a security
interest in rents that may be exercised upon
a loan default. Many lenders and servicers
have been reluctant to exercise the assign-
ment of rents out of a variety of potential
legal concerns, including becoming what is
called a “mortgagee in possession.”

As a mortgagee in possession, a lender or
servicer in essence may be held to assume re-
sponsibility for the habitability of the property
and be held liable to the tenant if the property
is found not to be habitable or if injury results
from an unsafe condition on the property.
Based on these concerns, most lenders and
servicers have avoided collecting rents during
the foreclosure process. However, under
the new federal legislation, lenders are now
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