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ly good job of countering the media
blitzkrieg directed at us. Complaints
s of unresponsive servicers,
and predatory origina-
tors have convinced legislators across
the country and in Washington that ho-
meowners cannot get afair shake from
their servicers.

What has been largely ignared by
the media and apparently wn
to the legislatures and the judiciary
the mandatory and voluntary loss mit
programs and Herculean efforts by
servicers to save a loan before it is re-
ferred for foreclosure and even during
the foreclosure process. The truth is that
it is not always the servicer who is not
responsive. If we are to level the play-
ing field, then we must focus our collec-
tive efforts on preventing foreclosures,
rather than allow servicers and their at-
torneys to be typecast as the problem.

The clerk of court currently has the
authority to require a party appealing
from his or her order to the Superior
Court to post a bond in order to stay
the order while on appeal. Because the
amount of the bond is in the clerk’s dis-
cretion, the bond varies from clerk to
clerk.

GS(§)45-21.16C(d1) has been amend-
ed, and effective Oct. 1, the clerk is re-
quired to set the bond at 1% of the prin-
cipal balance due on the note in those
cases where the appealing party both
owns and occupies the property that is
the subject of the foreclosure as his or
her principal residence. The amended
statute does permit the clerk to require
a lesser amount if the clerk finds that
the case is one of undue hardship or for

ther good cause shown. In addition,
the-clerk may, in his or her discretion,
require.a higher bond if the clerk finds
is a likelihood of waste or
roperty during the pen-

Carolina, it would appear time does in-
creasingly wait for foreclosures.

H. Terry Hutchens focuses on
creditors’ rights and business
law with North Carolina-
sl based Hutchens, Senter &
= Britton PA. He can be con-
tacted at thutchens@hsbfirm.
com or (910) 864-6888.
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court for a deficiency judgment after
any subsequent sale of the property is
preserved. The court’s order also stated
that the mortgagor’s right of redemp-
tion would be cut off three days after
the entry of the order.

Itislikely that the judge’s authority to
take this action will eventually be deter-
mined by the court of appeals, but it is
expected that the judge will continue this
course of action in cases where the bor-
rower has not responded, until the court
of appeals rules otherwise.

In several other foreclosure cases
pending in the county, where the bor-
rower has not responded to the plain-
tiff’s complaint, the court has issued
notices to appear and show cause why
the properties should not be “trans-
ferred back to plaintiff without a judi-
cial sale.” One of the mortgage holders
filed an action in the court of appeals
seeking a writ of prohibition, claiming
that the judge does not have jurisdiction
to order a conveyance to the mortgage
holder without its consent. That action
remains pending.  — Larry Rothenberg

Larry Rothenberg is the partner-in-charge
of the Cleveland real estate and foreclosure
department of Weltman, Weinberg & Reis
Co. LPA. He is the author of the Ohio Juris-
dictional Section contained within the trea-
tise, “The Law of Distressed Real Estate,”
published by The West Group, and can be
reached at (216) 685-1135 or lrothenberg@
weltman.com.

CT Marshals Overcharged
For FC Docs, AG Says

State marshals in Connecticut over-
charged homeowners for the delivery
of certain foreclosure documents, ac-
cording to a formal legal opinion issued
by state Attorney General Richard
Blumenthal.

Blumenthal’s investigation, which
is ongoing, has found that state mar-
shals charged borrowers separately for
serving initial foreclosure' complaints
and for serving lis pendens notices,
which explain that foreclosure action is
pending.

“Piling unlawful fees on property
owners facing foreclosure adds both
insult and injury,” Blumenthal said in
a press statement. “Multiple fees for a
single service are illegal - clearly contra-
dicting legislative intent and common
sense.”

Lis pendens, Blumenthal’s opinion
concludes, is not even required to be
served to homeowners - it is only re-
quired to be filed on land records. Con-
necticut statutes limit marshals’ fees for
serving foreclosure papers to $30 and
prohibit them from charging a separate
and additional fee for the lis pendens.

“There is no precedent and no au-
thority for treating each separate docu-

ent as a separate process and charg-
ing a fee for service of each,” the legal
opipion states. In August, 1,594 lis pen-

concluded that marshals may not split
fees or hire other marshals or non-
marshals \to serve legal documents.
State marshals may share administrative
costs, as long as those costs are “appor-
tioned to the ‘actual work performed.”
They may also, employ non-marshals,
but only to perform clerical or adminis-
trative work.

Blumenthal said his office will take
action if warranted.

He also is calling\on the state mar-
shal commission to stop this “possibly
prevalent” practice and says the com-
mission should “discipline marshals
and order restitution to onsumers if
the commission finds marshals violat-
ed state law.”

“If [marshals] have overcharged,
they should pay back,” Blumenthal told
reporters during a Sept. 21 press \confer-
ence. “Maybe they will voluntarily, now
that they know what the rules are.

. The state marshal commission has
declined to comment on the matter.
— John Clap

LOSS MITIGATION

Accountability Missing
From FC Mediations

State and local foreclosure media-
tion programs suffer from the same
affliction as the federal government’s
loan modification program: a lack of
servicer accountability, according to a
new study from the National Consumer
Law Center (NCLC). The study, which
reviewed 25 mediation programs in 14
states, finds that such programs “often
lack mandatory rules and fail to impose
sanctions for noncompliance with what
minimal rules exist.”

“Under most of the existing fore-
closure mediation programs, servicers
have all the discretion, and homeown-
ers have little or no power,” says the
study’s author, NCLC staff attorney
Geoffrey Walsh. “If the programs con-
tinue to demand little or no account-
ability from servicers, they will likely
go the way of federal efforts to control
foreclosures that have failed as a result
of relying on voluntary compliance by
the servicers.”

The center recommends that media-
tion programs, whose guidelines vary
from one program to another, require
servicers to share with homeowners the
net-present-value calculations used to
determine modification offers, as well
as pooling and servicing agreements,
loan origination documents, appraisals
and loan-payment histories. B
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